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Board Policy No. 011   Category: Workplace Matters 
 

 
 

LABOR REPRESENTATION POLICY 
 

I. DEFINITIONS.  FOR PURPOSES OF THIS POLICY, THE FOLLOWING 
DEFINITIONS SHALL APPLY 

A. "Card check agreement" means a written agreement between an employer and a 
labor organization providing a procedure for determining employee preference on the subject of 
whether to be represented by a labor organization for collective bargaining, and if so, by which 
labor organization to be represented, which provides, at a minimum, the following: 

1. Determining employee preference regarding union representation shall be 
by a card check procedure conducted by a neutral third party in lieu of a formal election;  

2. All disputes over interpretation or application of the parties' card check 
agreement, and over issues regarding how to carry out the card check process or specific card 
check procedures shall be submitted to binding arbitration; 

3. Forbearance by any labor organization from economic action against the 
employer at the worksite of an organizing drive covered by this Policy, and in relation to an 
organizing campaign only (not to the terms of a collective bargaining agreement), so long as the 
employer complies with the terms of the card check agreement; 

4. Language and procedures prohibiting the labor organization or the 
employer from coercing or intimidating employees, explicitly or implicitly, in selecting or not 
selecting a bargaining representative. 

B. "Contract" means a lease, management agreement, service agreement, loan, bond, 
guarantee, or other similar agreement in which one party is anyone operating a hotel or restaurant 
project. 

C. "Collective bargaining agreement" means an agreement between an employer and 
a labor organization regarding wages, hours and other terms and conditions of employment of 
the employer's employees.  For purposes of this Policy, a collective bargaining agreement does 
not include a card check agreement as defined herein. 

D. "Developer" means any person, corporation, association, general or limited 
partnership, limited liability company, joint venture or other entity which does or which proposes 
to purchase, lease, develop, build, remodel or otherwise establish a hotel or restaurant project. 
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E. "Economic action" means concerted action initiated or conducted by a labor union 
and/or employees acting in concert therewith, to bring economic pressure to bear against an 
employer, as part of a campaign to organize employees or prospective employees of that 
employer, including such activities as striking, picketing, or boycotting.   

F. “Employer” means any developer, manager/operator or subcontractor who 
employs individuals in a hotel or restaurant in a hotel or restaurant project. 

G. "Hotel or restaurant project" means a development project or facility within the 
Transbay Transit Center or Transit Tower which contains a hotel or restaurant.  For purposes 
herein a "hotel" shall mean any use or facility falling within either definition of Section 314.1(g) 
or (h) of the San Francisco Planning Code.  For purposes herein a "restaurant" shall mean any 
facility that has as its principal purpose the sale of food and beverage for primarily on-site 
consumption, including any such facility operating within or as part of another facility, such as a 
hotel or retail store.   

H. "Labor organization" means any organization of any kind, or any agency or 
employee representation committee or plan, in which employees participate and which exists for 
the purpose, in whole or in part, of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or conditions of work. 

I. "Manager/operator" means any person, corporation, association, limited or 
general partnership, joint venture or other entity (including a developer) that operates or manages 
a hotel or restaurant in a hotel or restaurant project, or provides any material portion of the 
services provided by such hotel or restaurant in a hotel or restaurant project.  

J. "Subcontract” means any lease, sublease, management agreement or other similar 
agreement between a developer or a manager/operator and a subcontractor which contemplates 
or permits the subcontractor to operate or manage all or a portion of a hotel or restaurant in a 
hotel or restaurant project. 

K. "Subcontractor" means any person, corporation, association, limited or general 
partnership, limited liability company, joint venture or other entity that enters into a subcontract 
with a developer or manager/operator. 

II. POLICY, REQUIREMENTS AND PROCEDURES TO MINIMIZE 
LABOR/MANAGEMENT CONFLICT 

A. General Policy.  The Board of Directors declares as a matter of general policy that 
employers operating a hotel or restaurant in a hotel or restaurant project within the Transbay 
Transit Center or Transit Tower shall agree to abide by the procedures of a card check agreement 
for determining employee preference on the subject of labor union representation, as specified in 
this Policy.   

B. Pursuant to this Policy, the following requirements are imposed, except that no 
Employer, Developer or Manager/Operator, however, shall be responsible for obligations under 
this Policy if that person or entity is otherwise exempt from those obligations as described below. 
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1. Employers.  An employer of employees working in a hotel or restaurant in 
a hotel or restaurant project within the Transbay Transit Center or Transit Tower shall: 

a. Enter into a card check agreement with a labor organization which 
requests such an agreement for the purpose of seeking to represent those employees before 
executing the subcontract or contract pursuant to which it will operate a hotel or restaurant in a 
hotel or restaurant project; 

b. If the parties are unable to agree to the terms of a card check 
agreement within 60 days of the commencement of such negotiations, they must enter into 
expedited binding arbitration in which the terms of a card check agreement will be imposed by 
an arbitrator.  In such proceedings, to be conducted by an experienced labor arbitrator selected as 
provided by the rules of the American Arbitration Association or equivalent organization, the 
arbitrator shall consider any model card check agreement provided by the TJPA and/or 
prevailing practices and the terms of card check agreements in the same or similar industries, 
except that such card check agreement must include the mandatory terms identified in this 
Policy; 

c. Comply with the terms of that card check agreement and this 
Policy;  

d. Include in any subcontract (with a subcontractor) which 
contemplates or permits a Subcontractor to operate or manage a hotel or restaurant in a Hotel or 
Restaurant Project within the Transbay Transit Center or Transit Tower or to provide a service 
essential to the operation of such a hotel or restaurant, a provision requiring that subcontractor to 
comply with this Policy.  This provision shall be a material and mandatory term of such 
subcontract, binding on all successors and assigns, and shall state (modified as necessary to 
accommodate particular circumstances): 

"The Transbay Joint Powers Authority has a Policy which may apply to [Subcontractor].  
Its terms are expressly incorporated by reference hereto.  To the extent [Subcontractor] or its 
successors or assigns employs employees in a hotel or restaurant in [this facility] within the 
scope of that Policy, [Subcontractor] hereby agrees as a material condition of this [Subcontract] 
to enter into and abide by a card check agreement with a Labor Organization or Organizations 
seeking to represent [Subcontractor's] employees, if and as required by that Policy.  
[Subcontractor] recognizes that, as required by that Policy, it must enter into a card check 
agreement with a Labor Organization(s) as specified by that Policy before executing this 
[Subcontract], and that being party to such a card check agreement(s) is a condition precedent of 
rights or obligations under this [Subcontract]." 

Notwithstanding the requirements provided in (a) - (d), any employer who has in good 
faith fully complied with those requirements will be excused from further compliance as to a 
labor organization which has taken economic action against that employer at that site in 
furtherance of a campaign to organize that employer's employees at that site for collective 
bargaining.  This clause shall not be interpreted, however, to apply to economic action against an 
employer at other locations where that employer does business, or at any location for purposes 
other than organizing the employer's employees; nor shall economic action by one labor 
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organization excuse an employer from the obligations of this Policy or a card check agreement as 
to a different labor organization. 

2. Developers and Manager/Operators.  Any developer or manager/operator 
of a hotel or restaurant project must: 

a. To the extent it employs employees in a hotel or restaurant in a 
hotel or restaurant project, abide by the requirements stated in Subsection (1); 

b. Include the provision specified in (l)(d) in any subcontract, 
modified as necessary to accommodate the circumstances of that particular subcontract; 

c. Refrain from executing a subcontract by which an employer 
subject to (1) is authorized or permitted to operate a hotel or restaurant in a hotel or restaurant 
project until that employer has entered into a card check agreement with a labor organization, as 
required in (1); 

d. Notify local labor council(s) and/or federation(s) of any hotels(s) 
or restaurant(s) and/or any employer(s) that will operate a hotel or restaurant in a hotel or 
restaurant project within the Transbay Transit Center or Transit Tower which may be subject to 
the requirements of (1), as soon as the developer or manager/operator identifies such hotel(s) or 
restaurant(s) or employer(s), but in no event later than 21 days before requiring an employer to 
sign a subcontract.  This notification requirement applies only to hotels or restaurants or 
employers that will operate in a Hotel or Restaurant Project. 

e. Inform any prospective subcontractor, that if the subcontractor acts 
as an employer subject to the requirements of (1), it must enter into a card check agreement 
pursuant to this Policy before it may execute the subcontract, and as a condition precedent to any 
rights or obligations under such document; 

f. Take reasonable steps to enforce the terms of any subcontract 
requiring compliance with this Policy.   

3. The TJPA. 

a. TJPA Contracts.  This Policy shall be included and incorporated in 
any contract entered into by the TJPA which contemplates the use or operation of a hotel or 
restaurant in a hotel or restaurant project within the Transbay Transit Center or Transit Tower.  
Such contract shall state that any developer or operator/manager of a hotel or restaurant project 
within the Transbay Transit Center or Transit Tower, and any employer(s) operating in such 
hotel or restaurant project, agree to comply with this Policy as essential consideration for the 
TJPA entering into the contract, and that failure to comply with this policy shall constitute a 
material breach of the contract. 

b. Executive Director Authority to Issue Implementation Guidelines.  
To facilitate the requirements imposed by this Section, the TJPA may provide a model 
recommended card check agreement that includes the mandatory terms identified in this Policy 
and which provides the maximum protection against labor/management conflict arising out of an 
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organizing drive, and make such model recommended agreement available to parties required to 
enter into such agreement.  The TJPA’s Executive Director, or designee, may also prepare 
guidelines establishing standards and procedures related to this Policy.   

III. SCOPE AND EXEMPTIONS 

A. Scope.  This Policy is not intended to favor any particular outcome in the 
determination of employer preference regarding union representation, nor to skew the procedures 
in such a determination to favor or hinder any party to such a determination.  Likewise, this 
Policy is not intended to enact or express any generally applicable policy regarding 
labor/management relations, or to regulate those relations in any way.  The requirements of this 
Policy apply only to the procedures for determining employee preference regarding whether to 
be represented by a labor organization for purposes of collective bargaining and/or by which 
labor organization to be represented.  Accordingly, this Policy does not apply to the process of 
collective bargaining in the event a labor organization has been recognized as the bargaining 
representative for employees of employers subject to this Policy.  Moreover, nothing in the 
Policy requires an employer or other entity subject to this Policy to recognize a particular labor 
organization; nor does any provision of this Policy require that a collective bargaining agreement 
be entered into with any labor organization, or that an employer submit to arbitration regarding 
the terms of a collective bargaining agreement. 

B. Exemptions.  The requirements of this Policy shall not apply to: 

1. Employers employing fewer than the equivalent of 50 full-time or part-
time employees, provided that when a restaurant is located on the same premises as a hotel and 
routinely provides food or beverage services to the hotel's guests, employees of the restaurant 
and hotel shall be aggregated for purposes of determining the applicability of this ordinance;  

2. Any employer which is signatory to a valid and binding collective 
bargaining agreement covering the terms and conditions of employment for its employees at that 
hotel or restaurant project, or which has entered into a card check agreement with a labor 
organization regarding such employees which agreement provides at least equal protection, as 
determined by the Executive Director of the TJPA, from labor/management conflict as provided 
by this Policy; 

3. Any hotel or restaurant project where the developer, manager/operator or 
employer, is an agency of the federal government or a statewide agency or entity ("public 
agency") and that public agency would prohibit application of this Policy; or 

4. Any hotel or restaurant project where the requirements of this Policy 
would violate or be inconsistent with the terms or conditions of a grant, subvention or agreement 
with a public agency related to such hotel or restaurant project, or any related rules or 
regulations. 


