STAFF REPORT FOR CALENDAR ITEM NO.: 9
FOR THE MEETING OF: December 11, 2014

TRANSBAY JOINT POWERS AUTHORITY
BRIEF DESCRIPTION:

Authorizing the Executive Director to execute the Joint Community Facilities Agreement for
City and County of San Francisco Community Facilities District No. 2014-1 (Transbay Transit
Center) (*JCFA™).

EXPLANATION:

The City and County of San Francisco (“City”) is in the process of forming City and County of
San Francisco Community Facilities District No. 2014-1 (Transbay Transit Center) (“CFD”) for
the purpose of levying a special tax pursuant to the Mello-Roos Community Facilities District
Act of 1982, Government Code section 53311 et seq. (“Act”) (“Special Tax), incurring bonded
indebtedness, and establishing the appropriations limit for the CFD.

In August 2012, the Board of Supervisors adopted the Transit Center District Plan (“TCDP” or
“Plan”) and associated Implementation Document. The primary goal of the TCDP is to create a
high-density, mixed-use urban neighborhood that capitalizes on and supports the major
transportation investment and service represented by the Transbay Transit Center. In order to
meet demand attributable to new development, the TCDP establishes mechanisms for
development to contribute to the funding of public infrastructure, particularly the new Transit
Center, City Park, and the Downtown Rail Extension (“DTX”). In particular, the TCDP
authorized the formation of a Mello-Roos CFD to levy a Special Tax within the TCDP boundary
to provide funding for the new Transbay Project public improvements and other new public
infrastructure necessary to support the growth and development of the neighborhood.

The TCDP Implementation Document specifies that 82.6% of the revenues generated by the
Special Tax levied within the CFD will go to the Transbay Transit Center Project. These
revenues will provide funding for the rail portions of the new Transit Center, City Park, and the
DTX. As described in the Implementation Document, the remaining 17.4% of the revenues will
be used for right of way improvements (living streets, primary streets, alleys), signalization,
traffic studies, and congestion studies.

In order to allow the Special Tax revenues to be used to finance facilities that will be owned or
operated by a public agency other than the City, the Act requires the agencies to enter into a joint
community facilities agreement. (Govt. Code § 53316.2(a).) Because 82.6% of the Special Tax
revenues will be spent on the Transbay Transit Center Project, the City and the TIPA must enter
into a JCFA.

On July 15, 2014, the City adopted the Resolution of Intention to form the CFD, which
authorizes and directs the City Controller or the Director of the Department of Public Finance (or
their designees) to execute the JCFA. The JCFAs for the two agencies that will receive Special



Tax revenues were included in the Board of Supervisors Agenda Packet.! Pursuant to the Act,
the JCFA must be fully executed before the Board of Supervisors takes action to levy the Special
Tax and authorize the issuance of bonds, which is scheduled to take place on January 6, 2015.
(Govt. Code § 53316.2(b).) Following execution of the JCFA, Section 5 directs the City and the
TJPA to enter into an agreement with the City for City Department of Public Works oversight of
the facilities to be funded by the Special Tax and the use of the Special Tax proceeds.

RECOMMENDATION:

Staff recommends that the Board authorize the Executive Director to execute the JCFA.

ENCLOSURES:

1. Resolution
2. Joint Community Facilities Agreement

! The other agency is BART.



TRANSBAY JOINT POWERS AUTHORITY
BOARD OF DIRECTORS

Resolution No.

WHEREAS, The primary goal of the Transit Center District Plan (“TCDP”) and associated
Implementation Document, adopted by the Board of Supervisors of the City and County of San
Francisco in August 2012, is to create a high-density, mixed-use urban neighborhood that capitalizes
on and supports the major transportation investment and service represented by the Transbay Transit
Center and, in order to meet demand attributable to new development, the TCDP establishes
mechanisms for development to contribute to the funding of public infrastructure, particularly the
new Transit Center, City Park, and the Downtown Rail Extension (“DTX”); and

WHEREAS, The Board of Supervisors of the City and County of San Francisco (“City”) has
established its City and County of San Francisco Community Facilities District No. 2014-1
(Transbay Transit Center) (the “CFD”) pursuant to the Mello-Roos Community Facilities District
Act of 1982, Government Code section 53311 et seq. (“Act”) to levy a Special Tax, and the CFD isa
key aspect of the TCDP funding plan; and

WHEREAS, The TCDP Implementation Document specifies that 82.6% of the revenues
generated by the Special Tax levied within the CFD will go to the Transbay Transit Center Project,
and that these revenues will provide funding for the rail portions of the new Transit Center, City
Park, and the DTX; and

WHEREAS, Section 53112.6(a) of the Act requires the City and the TJPA to enter into a
joint community facilities agreement in order to allow the Special Tax revenues to be used to finance
facilities that will be owned or operated by a public agency other than the City; and

WHEREAS, On July 15, 2014, the San Francisco Board of Supervisors authorized and
directed the City Controller or the Director of the Department of Public Finance to execute the Joint
Community Facilities Agreement for City and County of San Francisco Community Facilities
District No. 2014-1 (Transbay Transit Center) (“JCFA”), which was presented to the Board of
Supervisors in its agenda packet; and

WHEREAS, Pursuant to Section 53316.2(b) of the Act the JCFA must be fully executed
before the Board of Supervisors takes action to levy the Special Tax and authorize the issuance of
bonds, which is scheduled to take place on January 6, 2015; now, therefore, be it

RESOLVED, That the TIPA Board of Directors authorizes the Executive Director to execute
the JCFA.

I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers Authority
Board of Directors at its meeting of December 11, 2014.

Secretary, Transbay Joint Powers Authority



JOINT COMMUNITY FACILITIES AGREEMENT

For

CITY AND COUNTY OF SAN FRANCISCO
Community Facilities District No. 2014-1
(Transby Transit Center)

THIS JOINT COMMUNITY FACILITIES AGREEMENT (this “Agreement”), dated as of
, 2014, is by and between the City and County of San Francisco (the “City”)
and the Transbay Joint Powers Authority (the “TJPA”)

BACKGROUND

A. The City is conducting proceedings for the establishment of a community
facilities district, which the parties expect to be named “City and County of San Francisco
Community Faciliites District No. 2014-1 (Transbay Transit Center)" (the “CFD"), under the
Mello-Roos Community Faciliies Act of 1982, as amended, Part 1 (commencing with Section
53311) of Division 2 of Title 5 of the California Government Code (the “Act”);

B. The CFD is proposed to be established for the purpose of financing certain public

capital facilities (the “Facilities”), as more completely described in Exhibit A to Resolution No.

___ of the Board of Supervisors of the City, which was-adopted by the Board of Supervisors on
_____, 2014 (the “Resolution of Intention”).

C. A port|on of the Facilities will be owned and operated by the TJPA (the
“Transbay Facilities”). The Transbay Facilities are (i) the planning, design, engineering and
construction of an extension of the Caltrain rail tracks to the Transbay Transit Center to
accommodate Caltrain and California High Speed Rail, including the train components of the
Transit Center building and associated systems (the “Downtown Rail Extension”) and (ii) the
planning, design, engineering and construction of open space on the roof of the Transbay
Transit Center (the “City Park’).

D. It is anticipated that the City will issue, for and on behalf of the CFD, one or more
series of bonds or incur other form(s) of indebtedness (collectively, the “Bonds”) secured by
special taxes to be levied on non-exempt property located within the boundaries of the CFD (the .
“Special Taxes” or “Special Tax”). Pursuant to Section 53316.2 of the Act, the City may finance
through the CFD the Transbay Facilities only pursuant to a joint community facilities agreement
between the City and the TJPA, /

E. The City and fhe TJPA have determined that it would be of beheﬁt to the

residents of each of their respective jurisdictions to enter into this Agreement to provide for the
financing of the Transbay Facilities by the City through the CFD.
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AGREEMENTS

[n consideration of the mutual promises and covenants set forth herein, and for other
valuable consideration, the sufficiency of WhICh is hereby acknowledged, the City and the TJPA
agree as follows:

1. Agreement. This Agreement constitutes a “joint community facilities agreement”,
within the meaning of Section 53316.2 of the Act pursuant to which the CFD will be authorized
to finance the acquisition and construction of the Transbay Facilities.

2. Apportionment.

a. - “Special Tax Proceeds,” as used in this Section, refers to (i) the Special
Tax revenues from a property for which a Tax Commencement Authorization has been
issued; (i) proceeds of Bonds that have already been issued and proceeds of Bonds
that are being considered for issuance by the CPC, the Director of Public Finance and
the Board of Supervisors; and (ii) the Special Tax revenues from a property in the CFD ‘
on which an entitied or approved project is located.

b. Except as set forth below, during such time as the CFD is entitled fo levy
and collect Special Taxes, issue Bonds and spend Bond proceeds, the City Shall make
available approximately 82.6% of the Special Tax Proceeds (the “82.6% Allocation
Percentage’ ) to finance the Transbay Facilities.

c. Issuance of Tax Commencement Authorizations and Bonds; Role of lPlC
CPC, Director of Public Finance and Board of Supervisors. The City’s Director of Public
Finance shall make the final determinations with respect to the following:

(i) The timing and frequency of the issuance of Tax Commencement
Authorizations as defined in the Rate and Method of Apportionment of Special
Tax for the CFD (the “RMA”). The issuance of Tax Commencement
Authorizations does not need to be approved by the Board of Supervisors.

(ii) The timing and amount of the issuance of Bonds, subject to approval of
the Board of Supervisors.

Prior to making its determinations on these items, the Director of Public Finance .
shall consider the recommendations of the TJPA, the Interagency Plan Implementatlon '
Committee (“IPIC”) and the Capital Planning Committee (“cpCn).

The IPIC and the CPC shall not recommend, and the Director of Public Finance
shall not authorize, the issuance of a Tax Commencement Authorization or recommend
to the Board of Supervisors the issuance of Bonds unless (A) the recommendations and
determinations are consistent with the allocation percentages determined in accordance
with this Agreement and (B) the percentage of current and foreseeable Special Tax
Proceeds that will be available to finance the Transbay Projects is consistent with the
allocation percentage determined in accordance with this agreement. '

C. Budget and Appropriation. .- The expenditure of Special Tax Proceeds
under this Agreement shall be subject to the budget and appropriation process
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described in Charter Sections 9.100 (“Budget Process 'Ordinances”), 9.103 (“Adoption of
Appropriation Ordinances”) and 3.105 (“Controller; City Services Auditor”).

d. Amendment. If changes are planned in one or more of the Transbay
Facilities such that the TUPA concludes that 82.6% of the Special Tax Proceeds is no
longer necessary to finance one or more of the Transbay Facilities and that it may be
appropriate to reallocate the percentage of Special Tax Proceeds that will be available to
finance the Facilities, then the parties will meet and confer about the changes and
determine whether to recommend to the CPC a change in the percentage of foreseeable
Special Tax Proceeds among all of the authorized Facilities. CPC shall recommend to
the Board of Supervisors any such change in the 82.6% Allocation Percentage as
recommended by the parties. If the changes recommended by the CPC are approved by
the Board of Supervisors, then the parties will amend this Agreement to reflect the
change.

e. Five-Year Forecasts. The Office of Public Finance will annually prepare a
five-year forecast of Special Tax Proceeds and planned Tax Commencement
Authorizations. The IPIC will. develop a five-year plan for proposed
appropriations/expenditures of forecasted Special Tax Proceeds to evaluate and adjust
the use of the Special Tax Proceeds to achieve the 82.6% Allocation Percentage to
Transbay Facilities, or other subsequently agreed-upon allocation pursuant to Section

© 2.d, unless the IPIC has otherwise been directed by the parties. The IPIC Wl||
recommend this five-year plan to the CPC and the Director of Public Finance.

f. Limitation. The parties acknowledge that the CFD will pledge Special Tax
revenues as security for the Bonds issued for the CFD and that the marketability of the
Bonds depends upon the clarity of such pledge. Accordingly, the parties agree that
nothing in this Section 2 shall be construed to limit the use of Special Tax revenues to
pay debt service on Bonds, regardless of the purpose for which the Bond proceeds were
spent.

3. Bond Proceeds. If the CFD is formed, the Board of SupeNiSors ef the City,
acting as the legislative body of the CFD, may, in its sole discretion, authorize the issuance of
‘Bonds. The TJPA has no right to compel the formation of the CFD or the issuance of the Bonds.

If and to the extent the Bonds are issued, the Clty will cause the deposit of Bonds
proceeds allocable to contribute toward the cost of the Transbay Facilities (the "Allocated
Bonds Proceeds") into a separate account established by the bond indenture or other similar
agreement related to the Bonds (the “Allocated Bonds Proceeds Account”). The City shall be
responsible for investment and disbursement of the moneys in the Allocated Bonds Proceeds
Account. The City makes no representation that the Allocated Bonds Proceeds will be sufficient
to finance the construction of the Transbay Facilities and the City shall have no liability to the
TJPA if such Allocated Bonds Proceeds are insufficient for such purpose.

Upon receipt of a disbursement request from the TJPA, pursuant to which the TJPA
represents that it has incurred an obligation to expend the requested amount on capital costs of
the Transbay Facilities, the City will direct that monies in the Allocated Bonds Proceeds Account
be disbursed to or on behalf of and at the direction of the TJPA.

i

4. Construction of Other Local Agency Facilities. The TJPA covenants to provide for

the construction of the Transby Facilities pursuant to plans and specifications approved by the
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TJPA. The TJPA covenants that it will construct the Transby Faciliﬁés‘ in compliance with
applicable provisions of California and federal law, including but not limited to the Act. The City
shall have no responsibility for construction of the Transbay Facilities.

5. Reporting and Communications. The City’s Department of Public Works and the
‘TJPA will enter into a written agreement pursuant to which the Department of Public Works will
be responsible for providing project management oversight with respect to the design and
construction of the Facilities and the use of the Special Tax Proceeds to pay for the construction
of the Facilities. The Department of Public Works’ project management costs will be funded
through the City’s portion of the Special Tax Proceeds. The City and the TJPA agree that as
long as the design and construction of the Transbay Facilities has not been completed and
Special Tax Proceeds are still available to pay for all or a portion of the costs of the design and
construction of the Transbay Facilities, the TJPA will provide a written report to the Department
of Public Works about the status of the Transbay Facilities and available financing sources fo
pay for the costs of the Transbay Facilities by no later than 30 days after the last day of each
quarter of each fiscal year, and the written report shall be acceptable in form and substance fo
the Department of Public Works.. ,

6. Federal Tax Matters. The TJPA hereby makes the following covenants regarding
its proposed use of the Allocated Bonds Proceeds and the Other Local Agency Facilities:

~a. . Expenditure of Allocated Bonds Proceeds. To assist the City in complying
with federal tax law matters in connection with the issuance of any Bonds, the TJPA
agrees that, at or before the issuance of a Series of Bonds that will finance Transbay
Facilities, the TJPA will execute and deliver such certifications and covenants as may be
reasonably required for the City’s bond counsel to conclude that interest on such Bonds

- will be excluded from gross income for federal income tax purposes. '

b. Private Business Tests; Private Loan Financing Test. The TJPA shall
assure that the Allocated Bonds Proceeds are not used so as to cause the Bonds fo
satisfy the private business tests of section 141(b) of the Internal Revenue Code of
1986, as amended (the “Code”) or the prlvate loan financing test of section 141(c) of the

Code.

C. Ongoing Reporting. To enable the City to comply with the City’s arbitrage

calculation, reporting and payment obligations with respect to the Bonds, the TJPA

" agrees to allow the City to inspect the records relating to the investment and expenditure
of the Allocated Bonds Proceeds at any reasonable time upon reasonable notice.

7. Ongoing Operation and Maintenance. The City and the TJPA- agree that the
TJPA shall be solely responsible for the maintenance and operation of the Transbay Facilities.

8. Indemnification.

a. Indemnification by the City. The City shall assume the defense of,
indemnify and save harmless, the TJPA, its officers, employees and agents, and each
and every one of them, from and against all actions, damages, claims, losses or
expenses of every type and description to which they may be subjected or. put, by
reason of, or resulting from, any act or omission of the City with respect to this
Agreement; provided, however, that the City shall not be required to indemnify any
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person or entity as to damages resulting from negligence or willful misconduct of such
person or entity or their officers, agents or employees.

b. Indemnification by the Other Local Agency. The TJPA shall assume the
defense of, indemnify and save harmless, the City, its officers, employees and agents,
and each and every one of them, from and against all actions, damages, claims, losses
or expenses of every type and description to which they may be subjected or put, by
‘reason of, or resulting from, any act or omission of the TJPA with respect to this
Agreement, and the design, engineering, construction, operation and maintenance of the
Transbay Facilities; provided, however, that the TJPA shall not be required to indemnify
any person or entity as to damages resulting from negligence or willful misconduct of
such person or entity or their officers, agents or employees.

Q. Severability.  If any part of this Agreement is held to be illegal or unenforceable
by a court of competent jurisdiction, the remainder of this Agreement shall be given effect to the
fullest extent reasonably possible.

10. Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the successors and assigns of the parties hereto. This Agreement may not be
assigned by either of the parties thereto. '

11. Waiver. Failure by a party to insist upon the strict performance of any of the
provisions of this Agreement by the other party, or the failure by a party fo exercise its rights
upon the default of the other party, shall not constitute & waiver of such party's right to insist and
demand strict compliance by the other party with the terms of this Agreement thereafter.

12. Amendments. Amendments to this Agreement shall be made only by written
instrument executed by each of the parties hereto.

13, Notices. Under this Agreement, notices shall be sent by first class mail or
messenger as follows: :

To the City:

Director of the Office of Public Finance
City and County of San Francisco

1 Dr. Carlton B. Goodlett Place

City Hall, Room 336

San Francisco, California, 94102

To the TJPA:
Executive Director
Transbay Joint Powers Authority

201 Mission Street, Suite 21000
- San Francisco, CA 94105

14. . Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
. year first-above written. ‘

CITY AND COUNTY OF SAN FRANCISCO

By:

lts:

TRANSBAY JOINT POWERS AUTHORITY

‘By:

Its:
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