
 

STAFF REPORT FOR CALENDAR ITEM NO.:  7.3 
FOR THE MEETING OF:  April 12, 2012 
 

TRANSBAY JOINT POWERS AUTHORITY 
 
BRIEF DESCRIPTION: 
 
Approve the Third Amendment to the Agreement between the Transbay Joint Powers Authority 
(TJPA) and Pelli Clarke Pelli Architects, Inc. (PCPA) for the Transbay Transit Center Building 
and Related Structures (Project) that revises Paragraph 4.2.5 of the Agreement to require that the 
geotechnical consultant of PCPA be directly liable to TJPA for negligent errors and omissions, 
as opposed to “directly liable to TJPA for any errors and omissions.” 
 
EXPLANATION: 
 
PCPA provides design and construction administration services to the TJPA for the Transbay 
Transit Center under Agreement No. 07-04-TTC-000 as twice amended (Agreement).  Paragraph 
4.2.5 of the Agreement addresses generally responsibility for geotechnical services.  In 
particular, it provides that PCPA shall provide geotechnical services through a consultant, and 
that the consultant shall be “directly liable to the TJPA for any errors and omissions.” PCPA 
engaged Arup North America (Arup) as the geotechnical consultant for the Project.   
 
TJPA staff recommend a revision to Paragraph 4.2.5 of the Agreement to clarify that Arup is 
directly liable to the TJPA for Arup’s “negligent” errors and omissions.  Under a negligence 
standard, Arup would be responsible for damages that result from its failure to exercise the 
standard of care in the design professional industry for the provision of geotechnical services 
(i.e., reasonable or customary care).  This revision is consistent with state law (California Civil 
Code section 2782.8) and industry standards.  The revised language is in the interest of TJPA 
because it makes clear that the referenced obligations of Arup are consistent with state law and 
the professional standard of care in the industry and would permit insurance coverage for Arup’s 
negligent errors and omissions.   
 
RECOMMENDATION: 
 
Approve the Third Amendment to the Agreement between TJPA and PCPA revising Paragraph 
4.2.5 to provide that the geotechnical consultant shall be directly liable to TJPA for negligent 
errors and omissions. 
 
ENCLOSURES: 

1. Resolution 
2. Amendment 

 



 

TRANSBAY JOINT POWER AUTHORITY 
BOARD OF DIRECTORS 

 
Resolution No. _____________ 

 
 

WHEREAS, The TJPA entered into Agreement No. 07-04-TTC-000 with Pelli Clarke 
Pelli Architects, Inc. (PCPA) for the Transbay Transit Center Building and Related Structures 
Project as twice amended (Agreement); and 

 
WHEREAS, Paragraph 4.2.5 of the Agreement requires, among other things, that 

PCPA’s geotechnical consultant be “directly liable to the TJPA for any errors and omissions;” 
and 

 
WHEREAS, It is in the interest of TJPA to clarify and confirm that the referenced 

obligations of the geotechnical consultant are consistent with state law, the professional standard 
of care in the industry, and insured; now, therefore, be it  

 
 RESOLVED, That the TJPA Board of Directors authorizes the Executive Director to 
execute Amendment No. 3 to the Agreement between the TJPA and PCPA to add the word 
“negligent” before “errors and omissions” in Paragraph 4.2.5 of the Agreement to conform the 
Agreement to state law and the professional standard of care in the industry and to permit 
insurance coverage for the negligent errors and omissions of PCPA’s geotechnical consultant. 
 
 
I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers 
Authority Board of Directors at its meeting of April 12, 2012. 
 
 
                                        ____________________________________ 
                                          Secretary, Transbay Joint Powers Authority 
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