
STAFF REPORT FOR CALENDAR ITEM NO.:  12  
FOR THE MEETING OF:  December 10, 2015 
 

TRANSBAY JOINT POWERS AUTHORITY 
 
BRIEF DESCRIPTION: 
 
Consideration of a Resolution authorizing the Executive Director to execute an 
Agreement for Air Rights Easements with 41 Tehama L.P. (“Hines”) for Hines’ payment 
of $170,000 to the TJPA for various temporary and permanent air rights easements over 
the TJPA’s property known as Parcel H, a former State-owned property, to permit Hines’ 
construction and maintenance of a residential tower at 41 Tehama. 
 
SUMMARY: 
 
Hines has agreed to pay the TJPA $170,000 for eight temporary and permanent 
easements to use the air space above Parcel H to allow Hines to construct and maintain a 
35-story residential tower now under construction at 41 Tehama Street, adjacent to Parcel 
H.  The temporary easements are for construction of Hines’ tower, such as the right to 
place scaffolding on Parcel H and extend safety netting over Parcel H for a limited period 
of time.  The permanent easements are for an architectural feature that will extend 8 
inches, operable windows that will extend 4 inches, and intermittent suspension of a 
window-washing platform that will extend three feet into the in the air space above Parcel 
H.   
 
The TJPA is currently using Parcel H for staging for construction of the Bus Ramp.  The 
easements will not interfere with the TJPA’s construction staging.  The long-term use of 
Parcel H is for Under Ramp Park.  Because Under Ramp Park is not planned for 
development until after Hines has completed construction of the Tower, the temporary 
construction easements will not interfere with the construction and use of Under Ramp 
Park.  The permanent easements will extend a short distance into the air space above 
Under Ramp Park only and therefore will not interfere with the public’s use of the Park.  
Hines has agreed to pay an additional $21,577.69 to reimburse the TJPA for its attorneys’ 
and security consultants’ fees to negotiate the Agreement. The payments from Hines will 
be made in December 2015 at the time the Easement Agreement is recorded.    
 
DISCUSSION: 
 
Hines is constructing a 35-story tower at 41 Tehama on the block bounded by Tehama, 
Clementina, Second, and First Streets (“Tower”).  The Tower will contain 398 residential 
units.   
 
The TJPA’s Parcel H, a former State-owned parcel, is generally a long, narrow parcel 
approximately 80 feet wide, situated between 41 Tehama on the northeast and 
Clementina Street on the Southeast.  Most of the eastern part of Parcel H is under the 
Fremont Street off-ramp from I-80 under an easement reserved to Caltrans when it 



conveyed Parcel H to the TJPA.  The southwestern part of Parcel H, on which the Bus 
Ramp will be built, wraps around 41 Tehama and has frontage on Tehama Street.  The 
TJPA is currently using Parcel H for construction staging for the Bus Ramp.  Parcel H is 
planned for development of Under Ramp Park. 
   
The Easements 
 
Construction of the Tower is expected be complete before the TJPA commences 
development of Under Ramp Park on Parcel H.  The Tower will be constructed at the 
boundary between 41 Tehama and Parcel H, with no setback for the entire southeast 
curtain wall adjacent to Parcel H.  The Tower is designed with operable windows facing 
Parcel H that, when opened, will protrude four inches into the air space above Parcel H.  
The Tower will also feature an architectural “stitch” that is planned to extend eight inches 
into the air space above Parcel H.  Finally, Hines will need to suspend a platform three 
feet wide and twenty feet long from the roof of the Tower for window washing and 
maintenance of the southeast façade of the Tower (“Permanent Easements”). 
 
Because Hines is building the Tower on the property line with the TJPA, Hines requires 
temporary construction easements to occupy the air space above Parcel H for safety 
netting (15 feet), curtain wall installation (6 feet), scaffolding (10 feet), to swing Hines’ 
construction crane in a high wind event (40 feet), and to dismantle the crane (20 feet, for 
four days) (“Temporary Easements”). 
 
Appraisal 
 
Hines paid the cost of an appraisal of the eight easements (“Easements”) by an MAI 
appraiser, Chris Carneghi.  Mr. Carneghi has more than 35 years experience appraising 
real estate in San Francisco.  He has appraised 25 parcels for acquisition by the TJPA for 
the Transbay Project and is a reputable appraiser.  Mr. Carneghi has performed numerous 
temporary construction and permanent easement appraisals.   
 
The first step in the appraisal of Parcel H was to determine the highest and best use of the 
property.  Because the width of the east half of Parcel H between the Fremont Street off-
ramp and the boundary with 41 Tehama is only approximately 30 feet, no structures can 
be built under the Fremont Street off-ramp, and any structures on Parcel H would have to 
be at least 15 feet from the Fremont off-ramp per Caltrans regulations, the portion of 
Parcel H adjacent to 41 Tehama has limited potential for development.  
 
Recognizing that Parcel H has limited development potential, Mr. Carneghi determined 
that the highest and best use of Parcel H is for parking or low-rise structures.  He 
compared Parcel H to recent sales of land in the vicinity of Parcel H for parking and low-
rise structures, concluding a fee simple value for Parcel H of $250 per square foot.  Mr. 
Carneghi determined that because the temporary Easements will extend a maximum of 
ten feet into Parcel H at grade (scaffolding) and 15 feet into the air space (netting), and 
that the permanent easements will extend a maximum of three feet into the air space 
above Under Ramp Park (window washing platform), the Easements will only minimally 



interfere with the TJPA’s use of Parcel H for construction staging or for a public park.  
Accordingly, he discounted the fee simple value for the Easements by 90% in accordance 
with standard appraisal practice.  Mr. Carneghi applied a 10% rate of return to the fee 
value to obtain a rental value for the temporary easements, also in conformance with 
accepted appraisal practice.  Based on this analysis, Mr. Carneghi concluded that the total 
value of the easements is $170,000.       
 
Three-Inch Gap 
 
A survey completed in conjunction with the Parcel Map for 41 Tehama disclosed that the 
legal descriptions for Parcel H and 41 Tehama were based on different starting points—
41 Tehama from Tehama Street; Parcel H from Clementina Street—that resulted in a 
three-inch wide, 257-foot long gap in the descriptions of the boundaries between Parcel H 
and 41 Tehama.  The TJPA claims to be the owner of title to the gap because Hines’ 
Parcel Map for 41 Tehama excludes the gap from the property comprising the 41 Tehama 
development site. 
 
Significant Terms of the Air Rights Easement Agreement 
 
As a condition of Hines payment of $170,000 and the TJPA’s costs to negotiate this 
Agreement, the TJPA has agreed to grant Hines eight temporary and permanent 
easements in the air space above Parcel H.  The significant terms of the Agreement are as 
follows: 
 

• The Easements will not be recorded until Hines deposits the $170,000 purchase 
price into escrow. 

 
• Escrow will close on or before December 31, 2015. 

 
• The duration of the Temporary Easements is limited. The Temporary Easements 

will expire before the TJPA needs Parcel H for construction of Under Ramp Park. 
 

• The Permanent Easements will not interfere with construction of the Bus Ramp or 
Under Ramp Park.  Hines shall follow procedures to ensure the safety of persons 
using Under Ramp Park: 

 
o Hines shall provide written notice to the TJPA before suspending a platform 

from the roof of the Tower for window washing, maintenance, or repairs.   
 

o Hines shall prevent persons from entering an area on the surface of Parcel H 
directly below the platform that extends five feet in every direction from the 
three sides of the platform (“No Entry Zone”).  
 

o Hines shall clearly demarcate the No Entry Zone with stanchions, zipcords, 
and/or fencing, warning signs, and lighting, and move the stanchions, 



zipcords, and/or fencing, warning signs, and lighting as the platform moves 
laterally across the southeast façade of the Tower. 
 

o Hines shall be prohibited from driving vehicles or walking on Parcel H to 
wash windows or maintain or repair the Tower.   
 

o Hines shall provide security within the No Entry Zone. 
 

o Hines shall install screens in each operable window and shall close and latch 
the windows when cleaning the screens. 

 
• Hines shall indemnify the TJPA for any third-party claims arising from Hines’ use 

of the Easements. 
 

• Hines waives any claim for inverse condemnation against the TJPA for noise, 
vibration, fumes, heat, exhaust, lighting, or security resulting from the TJPA’s use 
of Parcel H for the Bus Ramp, Under Ramp Park, or any other legal use. 

 
• Hines shall maintain liability insurance for $10 million, escalating every five 

years by $750,000, and naming the TJPA as an additional insured. 
 

• Hines shall quitclaim the three-inch gap to the TJPA. 
 

• Hines will pay the TJPA an additional $21,577.69 for the TJPA’s costs for 
attorneys and consultants to negotiate the Agreement.   

 
Environmental Review 
 
In 2004, the Commission of the Former Redevelopment Agency adopted Resolution No. 
45-2004, certifying the Final Environmental Impact Statement/Environmental Impact 
Report (the “Final EIS/EIR”) for the Transbay Terminal/Caltrain Downtown 
Extension/Redevelopment Project (“Transbay Project”) under the California 
Environmental Quality Act (“CEQA”), and the Board of Supervisors affirmed, by Motion 
No. 04-67, the certification of the Final FEIS/EIR. 
 
The TJPA Board adopted Resolution 04-004, making certain findings, Statement of 
Overriding Considerations, and Mitigation Monitoring and Reporting Program for the 
Transbay Project under CEQA. The TJPA has subsequently adopted several addenda to 
the Final EIS/EIR, determining in each case that modifications to the Transbay Project 
would not require subsequent environmental review and would not require major 
revisions to the Final EIS/EIR. 
 
On May 24, 2012, the San Francisco Planning Commission certified the Final 
Environmental Impact Report (“Final EIR”) for the Transit Center District Plan, 
including a 35-story tower on 41 Tehama (State Clearinghouse No. 2008072073), a copy 
of which is on file at the TJPA’s offices at 201 Mission Street, Suite 2100, San Francisco, 



CA 94105, and on July 10, 2012, the San Francisco Board of Supervisors affirmed the 
Planning Commission’s certification of the Final EIR. 
 
Hines has proposed no changes in the Tower anticipated to be developed on 41 Tehama 
as described in the Final EIR, the TJPA’s grant of the Easements is not a change in the 
Tower anticipated to be developed on 41 Tehama as described in the Final EIR, and there 
are no changes in circumstances and no new information regarding a new significant 
impact or a substantial increase in the severity of a significant impact requiring major 
revisions in the Final EIS/EIR or Final EIR since the Board of Supervisors affirmed the 
certification of the Final FEIS/EIR, the TJPA Board adopted Resolution 04-004, or the 
Board of Supervisors’ affirmed the certification of the Final EIR that might require a 
subsequent or supplemental EIR or an addendum EIR. 
 
RECOMMENDATION: 
 
The TJPA Executive Director and legal counsel have engaged in extensive negotiations 
with Hines to arrive at favorable terms for the Agreement for Air Rights Easements.  The 
Staff requests that the Board authorize the Executive Director to sign and record the 
Agreement. 

 
ENCLOSURES: 

 
1.  Agreement for Air Rights Easements 
2.  Resolution 
 

 

 

 

 

 

 

 

 

 

 

 
 



TRANSBAY JOINT POWERS AUTHORITY 
BOARD OF DIRECTORS 

 
Resolution No. _____________ 

 
 WHEREAS, The TJPA is currently using Parcel H, a former State-owned 
property, for construction staging for the Bus Ramp; and 
 

WHEREAS, Parcel H will not be required for construction of the Transbay 
Program after completion of the Bus Ramp in late 2016; and 
 
 WHEREAS, The future use of Parcel H will be for Under Ramp Park; and  
 

WHEREAS, 41 Tehama L.P. (“Hines”) is constructing a 35-story tower to contain 
398 residential units at 41 Tehama (“Tower”) adjacent to Parcel H; and 

 
WHEREAS, Hines has requested that the TJPA convey temporary construction 

easements and permanent easements for Hines’ use of the air space above Parcel H for 
construction and maintenance the Tower (“Easements”); and  
 

WHEREAS, The Easements will not substantially interfere with the TJPA’s use 
of Parcel H for construction staging for the Bus Ramp or for Under Ramp Park; and  
 

WHEREAS, The fair market value of the Easements is $170,000; and 
 
WHEREAS, As a condition of the TJPA’s granting the Easements to Hines, (a) 

Hines will pay the TJPA $170,000 to purchase the Easements and $21,577.69 for the 
TJPA’s costs for attorneys and consultants to negotiate the Agreement for Air Rights 
Easements (“Agreement”), (b) implement safety measures when using the Easements, (c) 
waive inverse condemnation claims against the TJPA for the TJPA’s use of the Bus 
Ramp and Under Ramp Park, (d) indemnify the TJPA for third-party claims arising from 
Hines use of the Easements, and (e)  maintain liability insurance naming the TJPA as an 
additional insured with a limit of no less than $10 million, escalated by $750,000 every 
five years; and  

 
WHEREAS, As a further condition of the TJPA’s granting the Easements, Hines 

will quitclaim to the TJPA a three-inch gap in the legal descriptions of the boundary 
between 41 Tehama and Parcel H; and 

 
WHEREAS, In 2004, the Commission of the Former Redevelopment Agency 

adopted Resolution No. 45-2004, certifying the Final Environmental Impact 
Statement/Environmental Impact Report (the “Final EIS/EIR”) for the Transbay 
Terminal/Caltrain Downtown Extension/Redevelopment Project (“Transbay Project”) 
under the California Environmental Quality Act (“CEQA”), and the Board of Supervisors 
affirmed, by Motion No. 04-67, the certification of the Final FEIS/EIR; and 

 



WHEREAS, The TJPA Board adopted Resolution 04-004, making certain 
findings, Statement of Overriding Considerations, and Mitigation Monitoring and 
Reporting Program for the Transbay Project under CEQA. The TJPA has subsequently 
adopted several addenda to the Final EIS/EIR, determining in each case that 
modifications to the Transbay Project would not require subsequent environmental 
review and would not require major revisions to the Final EIS/EIR; and 

 
WHEREAS, On May 24, 2012, the San Francisco Planning Commission certified 

the Final Environmental Impact Report (“Final EIR”) for the Transit Center District Plan, 
including a 35-story tower on 41 Tehama (State Clearinghouse No. 2008072073), a copy 
of which is on file at the TJPA’s offices at 201 Mission Street, Suite 2100, San Francisco, 
CA 94105, and on July 10, 2012, the San Francisco Board of Supervisors affirmed the 
Planning Commission’s certification of the Final EIR; and 

 
WHEREAS, Hines has proposed no changes in the Tower anticipated to be 

developed on 41 Tehama as described in the Final EIR, the TJPA’s grant of the 
Easements is not a change in the Tower anticipated to be developed on 41 Tehama as 
described in the Final EIR, and there are no changes in circumstances and no new 
information regarding a new significant impact or a substantial increase in the severity of 
a significant impact requiring major revisions in the Final EIS/EIR or Final EIR since the 
Board of Supervisors affirmed the certification of the Final FEIS/EIR, the TJPA Board 
adopted Resolution 04-004, or the Board of Supervisors’ affirmed the certification of the 
Final EIR that might require a subsequent or supplemental EIR or an addendum EIR; 
now, therefore, be it 

 
 RESOLVED, That the TJPA Board authorizes the Executive Director to execute 
the Agreement for Air Rights Easements and take any reasonable steps necessary to 
implement and comply with The Agreement.   
 
 
I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers 
Authority Board of Directors at its meeting of December 10, 2015.  
 
                          
       ____________________________________ 
        Secretary, Transbay Joint Powers Authority 
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