
 
 

STAFF REPORT FOR CALENDAR ITEM NO.:  17 
FOR THE MEETING OF:  May 20, 2013  

 

TRANSBAY JOINT POWERS AUTHORITY 

BRIEF DESCRIPTION:  

The TJPA requests authorization from the Board to execute a Dispute Resolution Board  
Agreement (“DRB Agreement”) with Webcor/Obayashi Joint Venture (the “CM/GC”) in order 
to implement the DRB procedure to address any requests by Balfour Beatty Infrastructure, Inc. 
(“BBII”) for additional compensation and/or time related to the performance of BBII’s work at 
the Project. 

EXPLANATION:  

The Claim Procedure set forth in Paragraph 13.02 of the General Conditions, Section 00 07 000, 
to the Contract with the CM/GC was recently revised to provide an option to the TJPA, the 
CM/GC, and any Trade Subcontractor to submit a Claim to a Dispute Resolution Advisor 
(“DRA”) before requesting review of the Claim by the TJPA (i.e., during the administrative 
claim process).   On March 14, 2013, the Board authorized the TJPA to execute a DRA 
Agreement, which enables the TJPA to implement the DRA procedure for future Trade 
Subcontracts.   

Before the DRA Agreement was approved by the Board, the first major Trade Subcontractor on-
site, BBII (the Buttress, Shoring and Excavation [“BSE”] Trade Subcontractor), had entered into 
a Trade Subcontract and commenced its work at the Project.  BBII believes a Dispute Resolution 
Board (“DRB”) procedure, involving the recommendation of a three panel board, will be more 
effective in resolving any requests for additional compensation and/or time related to the 
performance of its work than a DRA procedure involving the recommendation of a single 
Dispute Resolution Advisor.     

The major difference between a DRA and DRB is that under the DRA procedure, there is one 
neutral, and under the DRB procedure, there is a panel of three neutrals.   However, similar to the 
DRA procedure previously approved by the Board, the DRB procedure will enable the TJPA to 
implement an alternative dispute resolution procedure with respect to BBII’s requests for 
additional compensation and/or time related to the performance of its work.  Accordingly, with 
input from BBII, the CM/GC and the TJPA have negotiated a DRB Agreement to implement a 
DRB procedure to address any requests by BBII for additional compensation and/or time.  

Under the DRB Agreement, three neutrals will be selected to serve on a panel to collectively 
provide an independent, neutral and non-binding review and recommendation regarding any 
requests by BBII for additional compensation and/or time related to the performance of its work.  
The TJPA will select one neutral, and the CM/GC and BBII will jointly select one neutral.  A 
third neutral will be jointly selected by the neutrals selected by the TJPA and the CM/GC/BBII.  
The DRB will then conduct hearings during which the participants (the TJPA, the CM/GC and 
BBII) will present their respective positions on a particular request by BBII for additional 
compensation and/or time related to the performance of its work.  Following the hearing, the 



DRB will issue a non-binding, written decision on whether BBII is entitled to the additional 
compensation and/or time requested.  Also, if requested by the participants, the DRB may issue a 
non-binding, written decision regarding the amount of the compensation and/or time BBII is 
entitled to receive.  The decision may then be used by the TJPA, the CM/GC, and BBII to further 
evaluate their respective positions and determine if settlement of a particular request for 
additional compensation and/or time is appropriate.  

The cost of the DRB shall be shared by the parties as follows:  50% of the cost will be paid for 
by BBII, 25% will be paid for by the TJPA and 25% will be paid for by the CM/GC.  Any costs 
incurred under the DRB procedure will be borne by the parties and are not recoverable.       

Execution of the DRB Agreement will permit the parties to implement a DRB procedure and 
assist the parties in resolving any requests by BBII for additional compensation and/or time 
related to the performance of its work. 

Following the Board’s approval of the DRB Agreement, the TJPA will enter into a Dispute 
Resolution Board Members’ Services Agreement with the neutrals selected to serve on the DRB 
panel.  At this time, the anticipated fees and costs to be paid to the DRB panel by the TJPA are 
not expected to exceed $100,000.00.  Accordingly, the Dispute Resolution Board Members’ 
Services Agreement may be approved and executed by the Executive Director.  

RECOMMENDATION:  

The TJPA staff recommends that the Board authorize the TJPA to execute the Dispute 
Resolution Board Agreement. 

ENCLOSURES:  

1.  Resolution 
2.  Dispute Resolution Board Agreement 
  
  



TRANSBAY JOINT POWERS AUTHORITY 
BOARD OF DIRECTORS 

 
Resolution No. _____________ 

 
WHEREAS, On March 12, 2009, the TJPA Board of Directors awarded Contract No. 08-04-

CMGC-000 (“Contract”) to the Webcor/Obayashi, Joint Venture (the “CM/GC”) to perform pre-
construction and construction services for the Transbay Transit Center Building and Related 
Structures Project (the “Project”); and    

 
WHEREAS, Paragraph 13.02 of the General Conditions, Section 00 07 000, to the Contract, 

sets forth the Claim Procedure for Claims by the CM/GC and its Trade Subcontractors related to 
requests for additional compensation and/or time related to the performance of the Work at the 
Project; and    

 
WHEREAS, The Claim Procedure was revised to include, among other items, an option to 

submit Claims to a Dispute Resolution Advisor (“DRA”) for an independent, neutral and non-
binding review and written recommendation on whether additional compensation and/or time is 
owed for work performed on the Project; and    

 
WHEREAS, On March 14, 2013, the Board authorized the TJPA to execute a DRA 

Agreement enabling the TJPA to implement the DRA procedure for future Trade Subcontractors; and 
 
WHEREAS, Before the DRA Agreement was approved by the Board, the first major Trade 

Subcontractor on-site, Balfour Beatty Infrastructure, Inc. (“BBII”) (the Buttress, Shoring and 
Excavation [“BSE”] Trade Subcontractor), had entered into a Trade Subcontract and commenced its 
work at the Project; and    

 
WHEREAS, BBII believes a DRB procedure, involving the recommendation of a three panel 

board, will be more effective in resolving any requests for additional compensation and/or time 
related to the performance of its work than a DRA procedure involving the recommendation of a 
single, Dispute Resolution Advisor; and  

 
WHEREAS, BBII has agreed to a DRB procedure, in lieu of a DRA procedure, to address 

any requests for additional compensation and/or time related to the performance of its work at the 
Project; and  

 
WHEREAS, The CM/GC and the TJPA, with input from BBII, have negotiated a DRB 

Agreement to implement a DRB procedure; and  
 
WHEREAS, The DRB Agreement reflects the TJPA and CM/GC’s understanding as to the 

DRB procedure and the DRB’s role in assisting the parties to resolve requests for additional 
compensation and/or time for the performance of the work by BBII at the Project; now, therefore, be 
it 

 
RESOLVED, That the TJPA Board of Directors authorizes the TJPA to execute the DRB 

Agreement attached hereto to implement the DRB procedure.    
 

I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers Authority 
Board of Directors at its meeting of May 20, 2013.  

____________________________________ 
Secretary, Transbay Joint Powers Authority  
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